The Mexico -Soft Drinks case 1 arose out of a larger dispute between the United States and Mexico concerning the market for sweeteners in North America. We begin with a bit of background -examining the US regulation of its sweetener market and its effect on the markets for sugar and an alternative sweetener known as high-fructose corn syrup (HFCS). We then examine the dispute over what NAFTA provided in respect of sweeteners and how Mexico responded to the US refusal to submit their dispute to a NAFTA dispute settlement Panel. Following this background section, we briefly consider the substance of the US case under GATT Article III and Mexico's defense under GATT Article XX(d), in respect of which the Appellate Body's decision was not particularly controversial or noteworthy. We then turn to the interesting issues raised by the case. First, in what circumstances, if any, can a Panel decline to exercise jurisdiction in a matter that is properly before it ? Second, to what extent can a Panel consider other international agreements ? Third, and more generally, how can the interests of non-party WTO Members best be protected in disputes between parties to a preferential trade agreement ?
Background
The United States has a strictly controlled import regime for sugar.
2 Since US production of sugar is inadequate to meet US needs, the US must allow sugar imports. However, it has traditionally limited such imports so as to produce a US market price for sugar that is much higher than the international market price. The aim is to achieve a price level that is sufficient to allow US sugar-beet and sugarcane producers to operate at a profit, so that the US government price-support program for sugar can operate on a no-cost basis. High US sugar prices have led over the years to increased US production of alternative sweeteners, notably HFCS, which has largely replaced sugar as a sweetener in certain products, especially soft drinks, in the United States.
Mexico and the United States (as well as Canada) are parties to the North American Free Trade Agreement (NAFTA). According to Mexico, 3 Annex 703.2(A) of NAFTA would permit Mexico, starting in 2000, to export sugar to the United States up to the amount of its net production surplus of sugar if it achieved a net production surplus for two consecutive years. Subsequent to the conclusion of the basic NAFTA negotiations, there were further negotiations that resulted in two side letters (one in English and one in Spanish) that were initialed by the principal negotiators for the two countries. These letters would have deleted the provision in the Annex (paragraph 16) that permitted Mexican exports up to the amount of its net production surplus of sugar, leaving in place a provision that imposed quantitative limits on such exports (paragraph 15). According to Mexico, the letters were never signed by the appropriate ministers as intended, and the parties later exchanged letters in which they disagreed as to whether the two described side letters had become part of NAFTA.
The evolution of the US -Mexico sweetener market after NAFTA entered into force in 1994 can be briefly described as follows. There was an expectation in Mexico that in the near future it would be able to export significant new quantities of sugar to the US market. That expectation was thwarted given the US view of the effect of the side letters. Moreover, under NAFTA, US exports of HFCS to Mexico increased significantly, thereby reducing the Mexican domestic market for Mexican sugar. This obviously resulted in problems for the Mexican sugar industry, exacerbated by Mexico's domestic sugar policy, which had kept Mexican sugar prices somewhat above US prices and much above world prices.
4 Mexico attempted to take the matter to NAFTA dispute settlement in 2000, but since the roster of panelists for NAFTA Chapter 20 proceedings had never been agreed, Mexico needed the cooperation of the United States in order to have the Panel composed, and the US did not cooperate.
5 Thus, Mexico was unable to obtain a 3 The Mexican version of the background to the dispute is taken from the Panel report, paras. 4. 77-4.97. 4 For a similar view of the evolution of the NAFTA sugar market, see United States Department of Agriculture -Foreign Agricultural Service, 'Mexico and Sugar: Historical Perspective ', available at http://www.fas.usda.gov/htp/sugar/2004/History%20of%20sugar%20dispute%20final.pdf (last visited 6 October 2008) .
5 One of the problems of the GATT dispute settlement system was that it could be blocked if the disputing parties did not agree on the composition of the Panel (i.e. on the identity of the panelists). The NAFTA Panel ruling on its claims that it was being denied the access to the US sugar market provided for in Annex 703.2(A).
Also during this time period, Mexico initiated an antidumping investigation of US exports of HFCS to Mexico. This led to the imposition of AD duties on US HFCS exports as of 25 June 1997, at first provisionally and later on a definitive basis. 6 The US successfully challenged the duties in both regular and compliance proceedings at the WTO, 7 but the duties were not revoked until May 2002. Effective as of 1 January 2002, Mexico adopted the measure at issue in this case -a 20 % tax on soft drinks and other beverages that use any sweetener other than cane sugar.
8 The effect of the tax was to eliminate almost all exports of HFCS from the United States to Mexico.
9 After the March 2006 WTO ruling that the tax violated Article III and could not be justified under Article XX(d), Mexico removed the tax as of January 2007.
10
In July 2006, the US and Mexico reached an agreement on various sweetener trade issues -including the removal of the tax at issue in this dispute.
11 As of WTO solves this problem by providing that the WTO Director-General can appoint the members of a Panel if the parties cannot agree. NAFTA attempted to solve this problem by providing for a 30-person roster of panelists -with ten from each party. NAFTA, art. 2009 . Under NAFTA article 2011, five-person Panels are to be composed as follows: the chair is to be agreed upon and each party is to select two panelists who are from the other party (normally from the roster since anyone else would be subject to preemptory challenge). If the chair is not agreed upon, then the party chosen by lot is to select the chair. If a party does not select its panelists, they are to be chosen by lot from the roster. The roster has never been formally established. 
The substantive issues in Soft Drinks

GATT Article III
The United States argued that the soft-drinks tax (and a related tax on the distribution of beverages subject to the soft-drinks tax) violated both sentences of GATT Article III :2, which essentially prohibits (i) internal taxes on imported products in excess of those applied to like domestic products (first sentence) and (ii) internal taxes on imported products where directly competitive or substitutable domestic products are not similarly taxed, so as to afford protection to them (second sentence). The US also claimed that the taxes and a related record-keeping requirement violated GATT Article III :4. Mexico conceded that the products at issue were substitutable 13 and stated that it would not respond to the US claim under Article III, 14 although it noted that it had legitimate objectives for enacting the challenged measure.
15 After a rather detailed analysis of the issues, the Panel found that the challenged taxes violated Articles III :2 and III :4, 16 and its findings on Article III were not appealed. Daily, 11 February 2008. 13 Panel Report, para. 4.113. 14 Panel Report, para. 4.115. 15 Panel Report, para. 4.114. 16 Panel Report, paras. 8.21-8.160 . In respect of sweeteners, the Panel found (i) that beet sugar and cane sugar were like products in terms of Article III:2, first sentence, and that the soft-drinks tax and distribution tax indirectly taxed imported beet sugar in excess of domestic cane sugar; (ii) that imported HFCS and domestic cane sugar were competitive products in terms of Article III:2, second sentence, and the interpretative note thereto, that they were dissimilarly taxed, and that the soft drinks and distribution taxes were applied so as to provide protection to the Mexican domestic production of cane sugar; and (iii) that beet sugar and HFCS were like products to cane sugar for purposes of Article III :4 and that the challenged soft drinks and distribution taxes and bookkeeping requirements resulted in less favorable treatment of imported beet sugar and HFCS as compared to domestic cane sugar. In respect of soft drinks and syrups, the Panel found that the imported and domestic products were like products for purposes of Article III:2, first sentence, and that the imported products sweetened with non-cane sweeteners were taxed in excess of the like domestic products. that are ' necessary to secure compliance with laws or regulations which are not inconsistent with the provisions of [GATT] '. Mexico argued that to invoke Article XX(d), it had to show that the taxes were designed to secure compliance with a GATT-consistent provision and were necessary to secure such compliance.
GATT Article XX(d)
17 In its view, NAFTA was the GATT-consistent provision with which it was trying to secure compliance.
In analyzing Mexico's GATT Article XX(d) defense, the Panel found first that Article XX(d) was concerned with enforcement action at the domestic, not international, level 18 and that accordingly the phrase 'to secure compliance in Article XX(d) does not apply to measures taken _ in order to induce another [WTO] member to comply with its obligations _ under a non-WTO treaty '.
19
Second, the Panel found that Mexico had failed to explain how its measure would make any significant contribution to securing compliance by the US with its NAFTA obligations and more generally took the view that ' the outcome of international countermeasures _ is inherently unpredictable, and that they are therefore not eligible to be considered measures ' to secure compliance' within the meaning of Article XX(d) '. 20 Finally, the Panel found that the words 'laws and regulations ', because of their place in Article XX(d) and in light of its first conclusion, ' refer to enforcement action within a particular domestic legal system, and that they do not extend to international action of the type taken by Mexico '.
21
In the Appellate Body's discussion of the Article XX(d) issue, it saw the 'central issue ' as being whether the terms ' laws or regulations' encompassed ' another WTO Member's obligations under an international agreement '.
22 The Appellate Body concluded that the terms did not encompass such obligations. While this seems to be the correct interpretation, the reasoning of the Appellate Body was not exemplary. Initially, it asserted without citing any authority that ' [t]he terms ' laws or regulations ' are generally used to refer to domestic laws or regulations' (emphasis added), noting that past disputes involving Article XX(d) had involved domestic measures.
23 It mentioned that international obligations could be transformed into domestic laws, either through domestic legislation or regulatory acts 17 Panel Report, para. 4.118, citing the Appellate Body Report in Korea-Beef, WT/DS161. 18 Panel Report, para. 8.179. 19 Panel Report, para. 8.181. 20 Panel Report, para. 8.186. 21 Panel Report, para. 8.194. 22 Appellate Body Report, para. 68. Although its determination of the scope of the terms 'laws or regulations' effectively disposed of Mexico's Article XX(d) defense, the Appellate Body also discussed the meaning of the phrase ' to secure compliance '. In that regard, it noted that while it has said that the contribution that a measure makes to securing compliance is a factor to be weighed in deciding whether it is necessary under Article XX(d), that does not mean that a measure has to guarantee that compliance will occur as suggested by the Panel or that it has to be coercive. In the Appellate Body's view, the issue is the extent to which 'the design of the measure contribute[s]' to securing compliance. Appellate Body Report, para. 74.
23 Appellate Body Report, para. 69.
or through the practice of giving such obligations direct effect within a domestic legal system without any implementing legislation. 24 But it never explained why the terms themselves could not also encompass international obligations. Nonetheless, it concluded categorically that, as used in Article XX(d), the terms 'laws or regulations ' did not encompass another WTO Member's obligations under an international agreement.
25
The Appellate Body's contextual argument was somewhat more persuasive. It found two GATT articles -Article X :1 and Article XX itself -where the terms 'laws ' and/or ' regulations ' were used and where there was a reference in another part of the provision to international agreements or obligations.
26 This suggests that the drafters generally distinguished international agreements from the terms 'laws ' or ' regulations '. Moreover, the Appellate Body accepted the US argument that if Mexico's interpretation were accepted, a WTO Member could invoke Article XX(d) to justify measures taken to secure compliance with another Member's WTO obligations -without complying with the detailed rules for doing so that are found in DSU articles 22 and 23.
27 The persuasiveness of this argument is undercut by the fact that principles of effective treaty interpretation could obviously preclude such a result in the case of WTO obligations. The Appellate Body further noted that if Mexico's position were accepted, it would mean that the WTO dispute settlement system would have to assess whether the international agreement at issue had been violated, which would inappropriately make it an adjudicator of a non-WTO dispute, which is not its function.
28 As discussed in more detail below, this argument is not really accurate, as the WTO system would only be taking a view on the other agreement to the extent it was necessary to determine WTO rights and obligations ; its view would not constitute adjudication of the dispute under the other agreement.
29
While its reasoning was not always that persuasive, the Appellate Body seemed to have reached the correct result. In particular, the way in which the terms 'laws or regulations ' are used in GATT does seem to indicate that domestic laws and regulations are what are referred to. Surprisingly, the Appellate Body did not emphasize the ordinary meaning of these terms. Its favorite dictionary's definitions certainly are consistent with a limitation to domestic matters. (1993) , the first meaning of ' law' refers to ' [t]he body of rules _ which a particular State or community recognizes'. The term ' community' could obviously be used in an international context, e.g. the community of nations, but it is probably more commonly used to refer to a more localized entity.
generally speaks of international law, not international laws. Indeed, article 38 of the statutes of the International Court of Justice refers to international lawsingular -which it states is found in conventions, customs, principles, judicial decisions, and certain teachings. It does not refer to international laws or regulations. Thus, the Appellate Body's interpretation of Article XX(d)'s terms ' laws or regulations ' seems consistent with the common usage, i.e. the ordinary meaning, of those terms. In its initial submission, Mexico asked the Panel to decline to exercise jurisdiction, arguing that the matter should be referred to a NAFTA Panel. The Panel refused to do so. In its view, the DSU did not permit a Panel to decide not to exercise jurisdiction in a case properly before it. Moreover, it noted that even if it had such discretion, Mexico had not made out a proper case for exercising such discretion so as to decline jurisdiction.
32 Indeed, it appeared that Mexico's basic argument was that the matter should be heard by a NAFTA Panel because only such a Panel could completely resolve the dispute -which was essentially saying that a NAFTA Panel could hear Mexico's NAFTA claims, while a WTO Panel could not. Given the injunction in DSU article 3.10 that ' complaints and counter-complaints in regard to distinct matters should not be linked', the Panel did not find this argument to be very persuasive.
33
The Appellate Body started its analysis of this issue by noting, (i) that Mexico did not contest that the Panel had jurisdiction over the US claim and (ii) that there was no legal obligation under NAFTA (or any other international agreement to which the US and Mexico were parties) that might raise 'legal impediments to the Panel hearing this case '.
34 Interestingly, the Appellate Body, in a footnote, 35 discussed the Argentina -Poultry Anti-Dumping Duties case, 36 where Brazil brought a WTO challenge to an Argentine antidumping measure that it had previously challenged unsuccessfully in Mercosur dispute settlement proceedings. The Panel in the Argentina Poultry case seemed to speculate that a not-yet-in-force Mercosur provision, which provided that once a party had brought a case under Mercosur, it 31 Marceau notes that this reading of Article XX(d) should not limit the ability of WTO Members to take environmental measures, which are more the province of subparagraphs (b) could not bring a WTO case regarding the same subject matter (and vice versa), might constitute an impediment to a WTO Panel's exercise of jurisdiction.
37
Since the new Mercosur provision was not yet in force, the Panel found that there was no such impediment to its exercise of jurisdiction. Whether the Appellate Body would give effect to such a provision on mandatory choice of forum is not clear, but it seems to be a clear possibility. The issue is discussed below in more detail.
As to the instant case, the Appellate Body accepted Mexico's argument that Panels have certain powers inherent in their adjudicative function. In particular, it noted such powers as (i) the power to determine whether the Panel has jurisdiction and the scope of such jurisdiction, (ii) the discretion to deal with procedural issues that arise and that are not otherwise regulated by the DSU, and (iii) the ability to exercise judicial economy.
38 But based on its view that Panels cannot disregard or modify explicit provisions of the DSU, 39 the Appellate Body took the position that a Panel with jurisdiction could not decline to exercise it at all, absent some legal impediment. In the Appellate Body's view, DSU articles 3.2, 7.1, 7.2, 11, 19.2, and 23 supported this conclusion. For example, it noted that DSU article 7 instructs Panels (with standard terms of reference) to examine the matter presented, to make findings, and to address the relevant WTO provisions cited by the parties.
40 A Panel that declined to exercise jurisdiction would not have complied with these directives. Nor would such a Panel have made an objective assessment of the matter as required by DSU article 11.
41 A refusal to exercise jurisdiction would also frustrate the goal of DSU article 23, which is to require Members to refer their WTO disputes to WTO dispute settlement.
42 Indeed, the Appellate Body concluded that DSU article 3.3, which provides that prompt settlement of disputes is essential to the effective functioning of the WTO in situations where a Member considers that its benefits are being impaired, implies that a WTO Member ' is entitled to a ruling by a WTO panel' in such a situation.
43 While this last conclusion seems overbroad, the general conclusion that Panels with jurisdiction should make basic rulings on a case seems correct, subject to the caveat that there is no legal impediment that would cause a different result. 45 After taking that position, the Appellate Body then noted that the WTO case before it was distinct from the NAFTA case that Mexico wanted to bring in that there was (i) no overlap between the issues raised in the two cases (in particular, Mexico's claims in the NAFTA case were entirely NAFTA-based market-access claims) ; (ii) no ruling in the NAFTA case, i.e. no conflict possibility or issue such as res judicata; and (iii) no waiver of jurisdiction, which might occur given the NAFTA rules on choice of forum.
46
The Appellate Body's mention of these issues raises obvious questions : What if a WTO Panel were faced with a situation where (i) there had been a prior ruling that raised concerns of conflict or res judicata; (ii) the issues in the WTO case were also present in a case before another tribunal; or (iii) the complaining party had arguably waived its right to initiate a WTO proceeding ? We consider these questions only briefly since the issues underlying them were not actually present in the Soft Drinks case. It should be stressed that these questions raise essentially procedural issues and not more general substantive issues about how the WTO dispute settlement system should handle potential substantive conflicts with other international agreements. 
Res judicata
48
As a technical matter, it is unlikely that the principle of res judicata would be applied by a WTO Panel, except where the prior ' judgment ' was a WTO Panel/ Appellate Body report involving the same parties and issues. Even in that case, one might expect a Panel to simply rely on notions of finality or precedent to dispose of the case.
49 Otherwise, it would seem that a decision by a non-WTO body purporting to interpret WTO obligations would be owed and would be given no deference in the WTO system. Indeed, DSU article 23 essentially requires WTO Members to take their WTO disputes exclusively to the WTO.
50 The arguably more difficult case would arise where a decision by a tribunal had been made under a non-WTO agreement in respect of a provision identical to the WTO provision at issue. Such a situation is easy to imagine, especially as preferential trade agreements often incorporate GATT provisions by reference or restate them. Even in such a case, it would seem that res judicata would not apply. Even though the same parties would be involved, the underlying issue would be different -in one case, a WTO violation would be claimed; in the other case, a violation of some other agreement would be claimed. Even if the provisions at issue were identical, the setting in which the cases arose would be different, and to the extent that proper interpretation requires consideration of context and of the object and purpose of the agreement, it is inevitable that the WTO agreement and the other agreement would not be identical in those respects. Thus, since the same interpretative result would not be inevitable, 51 the claims could not be viewed as identical. Moreover, different remedies would typically be available and enforced in a different matter (i.e., in a multilateral, as opposed to a bilateral, setting). 48 Black's Law Dictionary, 1336-1337 (8th edn, 2004) defines ' res judicata' as '1. An issue that has been definitively settled by judicial decision. 2. An affirmative defense barring the same parties from litigating a second lawsuit on the same claim, or any other claim arising from the same transaction or series of transactions and that could have been -but was not -raised in the first suit. The three essential elements are (1) an earlier decision on the issue, (2) a final judgment on the merits, and (3) the involvement of the same parties, or parties in privity with the original parties.' See also American Law Institute, Restatement Second, Judgments ·· 17, 24, 25, 26 (1982) .
49 The Appellate Body has ruled that a claim rejected in the original Panel proceeding because a prima facie case had not been established may not be raised in a subsequent DSU article 21.5 proceeding, although a claim not considered for reasons of judicial economy could be raised. The Appellate Body relied on the principle of finality. EC-Bed Linen (Article 21.5 -India), WT/DS141/AB/RW, paras. 78-100. It also referred by analogy to DSU article 17.14, which requires parties to accept Appellate Body reports unconditionally.
50 Hence, it seems unlikely that the conditions for res judicata as commonly understood would ever arise. 
Simultaneous proceedings
If the foregoing conclusion on res judicata is correct, then the existence of another proceeding dealing with a related dispute would seem to be irrelevant. If the result of that proceeding would not have to be given effect, then the mere existence of the proceeding would not seem to be relevant. 53 Considerations of comity, which arise in domestic legal systems would not seem relevant, particularly given the requirement that WTO Members bring their WTO disputes to the WTO dispute settlement system.
54 It would obviously be desirable from the perspective of avoiding duplication of proceedings and conservation of resources if there were agreements negotiated as to how to allocate jurisdiction over disputes in respect of international agreements covering subjects in a way that multiple dispute settlement procedures might be expected to be invocable. But it is difficult to see how that can be done by the dispute settlement systems themselves. After all, how would they decide on who gets priority ?
55 Does the WTO always win ? Or, does it always defer ? 56
Waiver
The most interesting of these questions is whether a WTO Member could waive its right to take a dispute over a matter to the WTO, typically by agreeing to go to the dispute settlement procedures of a preferential trade agreement to resolve certain matters. This would not violate DSU article 23 since the claim would technically arise under the preferential agreement, even though a substantially 52 Accord, Joost Pauwelyn, Editorial Comment: 'Adding Sweeteners to Softwood Lumber: The WTO-NAFTA ''Spaghetti Bowl'' is Cooking ', 9 JIEL 197, 200-201 (2006) . Brownlie also makes this point in respect of municipal and international proceedings, noting, inter alia, that the 'issues will have a very different aspect'. Ian Brownlie, Principles of International Law (Oxford: Oxford University Press, 5th edn, 1998), pp. 52-53. An analogy could be drawn to federal-court systems where it may sometimes be the case that, for example, a state court could not entertain a federal claim and vice versa. In such a situation, res judicata may not apply. American Law Institute, Restatement Second, Judgments · 26 (1) 59 On the other hand, a Panel has to be mindful that DSU article 23 was designed to strengthen the multilateral system and to promote the exclusive use of the WTO dispute settlement system for WTO disputes. It can be argued that the WTO system need not and should not concern itself with protecting claims of exclusive jurisdiction made by other systems, especially given that to do so could undermine the WTO system. This is particularly the case given that all WTO Members have an interest in how disputes over WTO issues are resolved. Allowing or encouraging Members to take WTO-related disputes to other fora, where the rest of the WTO Membership has no right to be heard seems unwise. Indeed, to give effect to a WTO Member's waiver of its right to invoke WTO dispute settlement also deprives other WTO Members of the third-party rights that they would otherwise enjoy. It is arguable that such a result should be possible only if approved in advance by the WTO Membership (e.g., through a waiver).
60
While the issue is a close one, we lean toward the latter view. 59 See, e.g., Vienna Convention on the Law of Treaties, art. 31.3(c) (context shall comprise any relevant rules of international law applicable in the relations between the parties). Pauwelyn argues that this provision is not really that useful since the phrase ' the parties' means all the parties, which will not be the case when regional trade agreements are at issue. Pauwelyn, supra note 56. He would instead argue that in the process of determining the applicable law, the Panel would conclude that the explicit agreement between the parties should be given effect. Ibid.
60 In this regard, the ILC Conclusions, supra note 55, are noteworthy. They state that when States enter into a treaty that may conflict with other treaties, they should try to settle the relationship issue, but that they cannot affect third-party rights in doing so. Conclusion 30.
61 Pauwelyn criticizes such a result on the grounds that the result would (a) go against the sovereign will of the parties (but one of the parties could have agreed, perhaps in bad faith admittedly, on the assumption that a WTO Panel would not decline jurisdiction and that it could agree to the exclusivity clause knowing the only sanction would be that imposed under the FTA); (b) waste resources (basically true); and (c) result in unpredictability in trade relations because of potential conflicts (also possible). Pauwelyn, supra note 56. which generally are more political and have no second-tier review, 62 to produce superior decisions worthy of deference. Thus, given the multilateral interest and its superior dispute settlement system, the WTO should not automatically defer to decisions made by PTA dispute settlement systems on issues that also arise under WTO agreements and should not enforce provisions purporting to divest it of jurisdiction (absent a WTO-approved waiver).
Can Panels consider or interpret other international agreements?
In trying to convince the Appellate Body that the Panel should have declined to exercise its jurisdiction, Mexico cited the ruling by the Permanent Court of International Justice in the Factory at Chorzó w case.
63 In particular, it pointed to a passage where the Court expressed the view that a party cannot avail itself of the fact that the other party has not fulfilled an obligation if the first party has prevented it from doing so or prevented it from having access to a tribunal.
64 This was not really the case here. The US was seeking to enforce a WTO obligation, and it had not prevented Mexico from complying with that obligation or from accessing the WTO dispute settlement system. Had the US argued that a case brought by Mexico should be referred to a NAFTA Panel when the US was preventing that from occurring, then the language in the Factory at Chorzó w case would have been arguably relevant. In such a situation, for the Panel to decline to exercise jurisdiction would have meant that the complaining party had no redress. But that was not the case here.
In any event, in addressing this argument, the Appellate Body had occasion to write the following:
Even assuming, arguendo, that the legal principle reflected in the passage referred to by Mexico is applicable within the WTO dispute settlement system, we note that this would entail a determination whether the United States has acted consistently or inconsistently with its NAFTA obligations. We see no basis in the DSU for panels and the Appellate Body to adjudicate non-WTO disputes. Article 3.2 of the DSU states that the WTO dispute settlement system ' serves to preserve the rights and obligations of Members under the covered agreements, and to clarify the existing provisions of those agreements '. (emphasis added) Accepting Mexico's interpretation would imply that the WTO dispute settlement system could be used to determine rights and obligations outside the covered agreements.
This statement seems incorrect and inconsistent with prior Appellate Body precedent.
66 While a Panel might in the circumstance envisaged by the Appellate Body have to make a determination for its own purposes as to whether the US was acting consistently with NAFTA, such a determination would not be a determination of rights under NAFTA ; it would only be a preliminary step in making a WTO ruling. The situation would be like that in EC -Bananas III, where the Panel (and the Appellate Body) had to take a position on the meaning of the Lomé Convention in order to rule on whether an EC measure was covered by the so-called Lomé waiver, which permitted EC measures ' required ' by the Lomé Convention.
67 Such action would not entail a determination of rights under another agreement. Such a determination would have to be made pursuant to the terms of the agreement in question using whatever dispute resolution procedures it provided.
68 Thus, the WTO system would not be ' used to determine rights and obligations outside the covered agreements '.
In short, this paragraph in the Appellate Body report was only dicta to begin with and seems not to have been well-expressed dicta at that. While WTO Panels and the Appellate Body cannot definitively determine rights and obligations under non-WTO agreements, absent some provision so providing, they can refer to and analyze such agreements to the extent it is necessary to determine rights and obligations under the WTO agreements. 
How can the interests of non-party WTO Members be protected in disputes under regional agreements?
The WTO is a multilateral contract that provides rights and obligations to its Members. Like other multilateral contracts, the WTO contract contains several clauses designed to ensure that subsequent agreements between subsets of 66 Pauwelyn essentially agrees. See Pauwelyn, supra note 56. 67 The Appellate Body stated that it had 'no alternative' but to do as the Panel had done, i.e. 'examine the provisions of the Lomé Convention ourselves in so far as necessary to interpret the Lomé Waiver'. Its examination of the meaning of the Convention covered several pages in its report. European Communities -Regime for the Importation, Sale and Distribution of Bananas, WT/DS27/AB/R, paras. 167-178, adopted 25 September 1997.
68 It should be noted that it is possible that a subsequent determination under the non-WTO agreement will be inconsistent with the decision in respect of that agreement made by the WTO body. That would be unfortunate, but such a possibility seems inevitable. It is similar to the situation in the United States where a federal court may have to interpret state law in the absence of state-court precedent. When it does so, it is always possible that a subsequent state-court decision on the issue may be inconsistent with the federal-court decision.
69 See also United States -Import Prohibition of Certain Shrimp and Shrimp-Containing Products, WT/DS58/AB/R, adopted 6 November 1998 (referring to other international agreements to assist in interpretation of GATT, at para. 168 -without any suggestion that it was definitively interpreting those agreements) ; United States -Standards for Reformulated and Conventional Gasoline, WT/DS2/AB/R, adopted 20 May 1996 (GATT not to be interpreted in ' clinical isolation' from public international law, at page 17).
Members, including but not limited to regional agreements, do not harm the interests of non-party WTO Members.
General WTO principles
The WTO agreements contain two general principles designed to protect the interests of non-parties to subsequent agreements : the most-favored-nation (MFN) principle and the transparency rule. The MFN principle, which is found in the three WTO agreements (GATT Article I, GATS Article II, and TRIPS Article 4), provides that any trade benefit accorded by a WTO Member to another Member must be extended to all other WTO Members immediately and unconditionally. The transparency rule, which is also found in the three WTO agreements (GATT Article X, GATS Article III, and TRIPS Article 63), ensures that all laws and regulations affecting trade are known to all WTO Members.
In addition, the WTO Dispute Settlement Understanding ensures that, in case of a WTO trade dispute, Members that are not original parties to the dispute may either join in the consultations (DSU article 4.11) or become third parties in the Panel process (DSU article 10). There are good economic reasons to give to WTO Members the opportunity to become involved in disputes to which they are not original parties. The main rationale is that the resolution of disputes tends to generate externalities that affect third parties. Although such externalities may be positive, third parties may be especially concerned when they are negative, as, for instance, when the resolution of a dispute between two Members results in decreased exports by, or increased imports to, a third Member.
70 At the same time, there is some evidence that the involvement of third parties in WTO disputes may impose a cost on the dispute settlement system because their participation tends to undermine early settlement and to lengthen the formal proceedings.
71
Drawing on the work by Horn and Mavroidis, 72 which examines all WTO disputes for the period 1995-2006, it appears clearly that the possibility to join in consultations or to become a third party is particularly important for smaller WTO Members. Using the distinction of Horn-Mavroidis between G2 (the European Communities and the United States) and non-G2 Members, we have used their data to compute the involvement of non-G2 Members in the different steps of trade disputes. It turns out that the non-G2 account for 58 % of the original parties seeking consultations, which almost exactly equals their share in world trade during the period. By contrast, these countries account for 81 % of the parties joining in consultations at a later stage and 86 % of third parties involved at the Panel stage. In other words, non-G2 Members tend to join in consultations or to become third parties at the Panel stage much more often than they act as original complainants.
Rules pertaining to regional agreements
One major exception to the MFN principle is the possibility for WTO Members to form preferential trade agreements in goods (GATT Article XXIV) or in services (GATS Article V). However, this exception is subject to a number of conditions designed to ensure that the interests of non-party WTO Members are protected.
These conditions fall under two categories. First, Members of a preferential agreement cannot raise the overall level of barriers to trade against non-party WTO Members above the level existing prior to such agreements (GATT Article XXIV.5 and GATS Article V.4). Second, preferential trade agreements must be notified to the WTO, and WTO Members may examine them with a view to 'make _ recommendations to [the] parties as they may deem appropriate '.
73 In principle, therefore, non-party WTO Members seem to enjoy review rights over regional trade agreements. In practice, however, such rights have been severely curtailed by the vague language used in GATT Article XXIV and the absence of a proper mechanism to review preferential trade agreements.
74
There have been three attempts to improve the rules pertaining to regional trade agreements. The 1994 Understanding on the Interpretation of GATT Article XXIV tightened a bit the language of Article XXIV and granted power to the Dispute Settlement Body to review the consistency of preferential agreements with the WTO. Shortly after the WTO Agreement came into force, the General Council established a permanent Committee on Regional Trade Agreements (CRTA), to which preferential agreements must be notified. The 2006 General Council Decision on the Transparency Mechanism for Regional Trade Agreements further sought to improve the transparency provisions of GATT Article XXIV and GATS Article V with the obligation for RTA parties to provide detailed information to the CRTA. So far, however, these attempts have not succeeded in adding much discipline to the system.
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One area where GATT provisions were, and WTO provisions remain, totally silent is regional dispute settlement mechanisms. At the moment, each preferential trade agreement is free to set its own rules, which may or may not, therefore, grant non-party WTO Members the possibility to take part in dispute settlement proceedings between parties. In practice, no RTA does. 
Regional dispute settlement: impact on the smaller parties
Many of the recent regional trade agreements are between the G2 and non-G2 WTO Members. As of 10 August 2008, the EC and the US had been parties to agreements notified to the WTO and entered into force with, respectively, 13 and 9 (non-G2) WTO Members, all of which were significantly smaller than their G2 partner. Canada, the largest US RTA partner, is four times smaller than the US in terms of world trade.
76 Similarly, Mexico, the largest EC regional partner is six times smaller than the EC.
The asymmetry (in terms of economic size) between the G2 and their regional trade partners implies that the latter may be at a disadvantage in regional compared to WTO dispute settlement. Two reasons justify this likelihood. First, regional trade partners cannot form coalitions with other WTO Members to act as co-complainants and increase their bargaining power, as they do in WTO trade disputes. As it has been argued, ' one of the virtues of the DSU is that it offers a weaker state the possibility of coalition-building and the formal involvement of the Members of that coalition in the dispute '.
77 Second, as the original Mexico-US NAFTA dispute shows, the smaller partner may not be able to even obtain adjudication of regional disputes since -contrary to the WTO dispute settlement system -regional dispute mechanisms may not be automatic. One would expect, therefore, that when regional trade agreements leave the choice of forum to complainants, as some do, smaller partners would choose the WTO track while the EC and the US would choose the regional track. Unfortunately, the prediction about the choice of forum is difficult to test empirically. Instead, partial evidence will be provided about the use of forum.
As of 20 August 2008, the US had been a complainant in 11 WTO disputes against regional trade partners, all with NAFTA partners : six against Mexico and five against Canada. The US was also a respondent in 21 cases, again all with NAFTA partners : 14 brought by Canada and seven by Mexico. During the same period, only three NAFTA Chapter 20 disputes were adjudicated : one with the US as complainant (against Canada) and two with the US as respondent (brought by Mexico). Hence, there have been altogether 35 formal trade disputes between the three NAFTA partners involving the US, 32 resolved by the WTO dispute settlement process and three by the NAFTA process. This would seem to suggest that the WTO is, by far, the main forum for adjudicating trade disputes between NAFTA partners. Note, however, that this statement cannot be construed as saying that complainants tend to choose the WTO over the NAFTA dispute mechanism since we have examined all trade disputes rather than only those where a choice of forum was feasible.
The contrast with the EC is striking. As of 20 August 2008, the EC had been a complainant in only two WTO disputes against regional trade partners -both against Mexico -and a respondent in only three cases -two with Norway and one with Chile. Unfortunately, there is no public information available on actual regional dispute-settlement instances between the EC and its trading partners, but the number appears to be extremely limited.
78
Hence, the earlier finding that ' most dispute settlement provisions in RTAs do not seem to have been used, beyond those that simply provide for consultations ' 79 seems still valid. The difficult question, obviously, is whether this situation will continue to prevail in the future despite the proliferation of regional trade agreements. There are essentially two opposite views. One holds that WTO dispute settlement is intrinsically superior to RTA dispute settlement, and therefore that it 'is likely to survive and prosper in a world with an ever increasing number of RTAs '.
80 The other argues, instead, that the proliferation of RTAs and their associated dispute settlement mechanisms will ultimately weaken the WTO and favor the large trading countries at the expense of weaker actors.
Regional dispute settlement: impact on non-parties
A prudent course of action should recognize that regional dispute settlement poses a problem not only to the smaller, weaker parties, but also to third parties, and seek to introduce reforms to minimize the risk of weakening the multilateral system. Regarding the problem for third parties, Peter Drahos cogently argues :
[the] choice-of-forum provisions do not sit very comfortably with the goal of strengthening the multilateral trading system. WTO members are meant to have recourse to the DSU when they decide to pursue a remedy for a breach of a WTO agreement. There are good reasons in principle to encourage parties to use the DSU. When parties resolve a trade dispute that requires a determination of obligation in one or more of the covered agreements of the WTO they deliver a public good for other members, assuming that the dispute results in a greater certainty of the interpretation of the rules. Where an infringing state brings a measure into conformity with an obligation it has under a covered agreement it will be of benefit to all other members by virtue of the MFN principle. In short, 78 With one exception, all the pre-2000 EC RTAs used a diplomatic, rather than a quasi-judicial, approach to dispute settlement. The option of having recourse to arbitration is normally available provided both parties agree. The EC-Mexico free-trade agreement marked the EC shift towards a quasi- Once again, it is the fact that dispute resolution generates externalities, which provides a powerful argument in favor of giving WTO Members the opportunity to become involved in disputes to which they are not original parties.
How then should regional dispute settlement mechanisms be reformed ? One possible avenue is to start from the distinction between 'single breach ' and 'double breach ', where the former refers to situations where a state breaches an obligation it has under either the WTO or a regional agreement, while the latter indicates situations where the state breaches an obligation it has under both agreements. In a case of double breach, the complaining party may be allowed to choose the forum. Using this distinction, it has been suggested that regional dispute settlement provisions should include the requirement that parties take their disputes to the WTO in the case of double breach.
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We suggest a different approach, which does not distinguish between single and double breach. We propose that the WTO impose the requirement that all regional dispute settlement systems contain provisions giving non-party WTO Members third-party rights in regional disputes. This would ensure greater transparency of regional dispute settlement and enable third parties to claim their rights, possibly through WTO action. In addition, it might help make PTA dispute settlement systems more balanced, at least where there is considerable disparity in the economic power of the parties, as is often the case. 
